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IN THE

UNIXBD STATES

CIRCUIT COURT OF APPEALS
t

FOR THE NINTH CIRCUIT

WILLIAM CARTIER, Plaintiff in Error,

^-
) No. 1324

THE UNITED STATES OF AMERICA,
Defendant in Error.

STATEMENT OF THE CASE.

Plaintift' in error was charged in a complaint filed in

the United States Commissioner's Court for the Precinct

of Council City in the Second Division, District of Alaska,

on the 13th day of April, 1905, with the crime of adultery;

the complaint and endorsements thereon are as follows:



IN THE UNITED STATES COMMISSIONER'S
COURT, FOR THE PRECINCT OF COUNCIL CITY,

SECOND DIVISION, DISTRICT OF ALASKA, AT
COUNCIL CITY.

LTnited States of America,

District of Alaska.

Precinct of Council City—ss.

The United States

V.

Billy Cartier (True Name
Not Known )

.

( U'iin hi a ] Cotn pla 'nit.

Complaint for the violation of Section , Billy

Cartier, true name not known, is accused hj Tom Chec-

houji-an by this complaint of the crime of adultery, com-

mitted as follows

:

The said Billy Cartier, in the District of Alaska, and

Avithin the jurisdiction of this Court, did, on the 6th day

of April, A. D. IDO.'S, and various other times, wrongfully

and unlawfully have sexual intercourse with the wife of

complainant c(mtrary to the form of the statutes in such

cases made and provided and aj>ainst the peace and di«>-

nity of the United States of America.

TOM.
U. S. Commissioner and Ex-officio Justice of the Peace.

Subscribed and sworn to before me this 13th day of

April, A. I). 1905.

J. M. Mcdowell,
Commissioner.



(Eiulorst'd ) No. IDT. In tlie ITuited States Ooininis-

sioner's Court, Coimcil City Preciuct, The Uuiteil States

of America v. Billy Cartier, true uanie not knowu. Com-

plaint. Filed this 13tli day of April, 1905. J. M. Mc-

Dowell, United States Commissioner. (Transcript of Kec-

ord, pp. 8, 9.

)

The trial of plaintitf in error upon this charge was

begun before J. M. JMcDowell, United States Commissioner

and Ex-officio Justice of the Peace, and a jury on the 22nd

day of June, 1905. ( Transcript of record p. 4. ) On June

23rd, 1905, the jury empaneled in said cause returned a

verdict finding defendant guilty as charged. (Transcript

of record, page 6.) On June 24th, 1905, the said Court

rendered judgment upon the vei;dict of the jury, which

judgment and sentence, omitting the formal parts thereof,

is as follows:

"Four o'clock P. M., June 24th, 1905. Court convened.

"Native Tom, the prosecutor, or complainant, being pres-

"ent, and after hearing counsel and the said William

"Cartier, above defendant, having been duly tried by a

"jury and upon such trial dul}' convicted, I have adjudged

"that he be imprisoned in the Federal jail at Council

"City, Alaska, for three numths, and that he pay the costs

"of this action taxed at four hundred dollars and ten

"cents, and that he he imprisoned in such jail until such

"costs he paid in addition to the aforesaid three months,

"not exceeding tiro hundred days.

"J. M. Mcdowell,
"Commissioner and Ex-ofiflcio Justice of the Peace."

(Transcript of record, pages 6 and 7.)

On the 24th day of June, 1905, the plaintiff in error

appealed from the said judgment of conviction to the



United States District Court iu and for the District of

Alaska, Second Division, a notice of Avhich said appeal

with the admission, and proofs, of sendee and endorse-

ments thereon are as follows

:

"IN THE UNITED STATE COMMISSIONER'S
''COURT IN AND FOR THE PRECINCT OF
''COUNCIL, SECOND DIVISION, DISTRICT OF
"ALASKA.

"United States of America,

"
V.

" ^Villiani Cartier.

Notice of Appeal.

"You v.'ill please take notice that the defendant in the

"above entitled action hereby appeals to the United States

"District Court in and for the District of Alaska, Second

"Division, at Nome, Alaska, from the judgment therein

"made and entered in the said U. S. Commissioners' Court

"on the 24th day of June, 1905, in which the said defen-

"dant was adjudged guilty of the crime of adulter}-, and
"from the Avhole thereof.

Yours, etc.,

"S. A. KELLER,
"G. A. ADAMS,

"Attorneys for defendant and appellant.

"Dated June 24th, 1905."

"To Hon. J. M. McDowell, Justice of the said U. S.

"Commi<=sioner's Court, Tom Chechougan, Private Prose-

"cutor and Jos. P. Kelly, Esq., xittoruey for the Prosecu-

"tion.



"Service of tlie within uotice of appeal and receipt of

"copy is hereby admitted this 24th day of June, 1905.

"JOSEPH P. KELLY,
"Attorney for Prosecution."

"LTnited States of America,

"District of Ahiska—ss.

"I, S. A. Keller, being duly sworn, depose and say that

"I am one of tlie attorneys for the defendant in the above

"entitled cause; timt T know Tom Chechougan, the pri-

"vate prosecutor in said cause; that on this 24th day of

"June, 1905, I ser^'ed the within notice of appeal upon

"said Tom Chechougan, private prosecutor, by showing

"him the original and giving to him a true and exact copy

"thereof

S. A. KELLER."

"Subscribed and sworn to before me this 24th day of

"June, A. D. 1905.

"GEORGE H. MEYER,
"Notary Public in and for the District of Alaska."

(Endorsed.) "No. 197. In the U. S. Commissioner's

"Court in and for the Precinct of Council, Second Divi-

"sion, District of Alaska. United States of America, v.

"William Cartier. Notice of Appeal. Filed June 24th,

"1905. J. M. McDowell, Commissioner. S. A. Keller, G.

"A. Adams, attorney for defendant and appellant."

( Transcript of record, pages 18, 19 and 20.

)

On the 13th day of December, 1905, the transcript and

record in said cause from the said United States Commis-

sioner's Court, having theretofore been filed Avith the Clerk

of the United States District Court for the District of



Alaska, Second Division, the United States District At-

torney filed his motion to dismiss the said appeal on the

folloAving grounds, to-wit

:

I

"That the notice of appeal filed in the ahoAe entitled

"cause is insufficient in the following respects:

"A. That said notice fails to specify with sufficient

"identity the judginent appealed from.

"B. That from said notice of appeal it is impossible

"for this Court to identify the judgment appealed from.

"C. That said notice of appeal fails to state in whose

"favor said judgment was rendered or Avhat judgment

"was rendered."

(Transcript of record, page 25.)

The said motion to dismiss said appeal having been

argued before the said District Court, said Court on the

13th day of January, 1906, made an order dismissing said

appeal, to which ruling of the Court the defendant then

and there excepted, and an exception was then and there

allowed. (Transcript of record, pages 29 and 30.

)

Thereafter and on the same day the said District Court

made, rendered and entered of record its judgment in said

cause, which is as follows:

In the United States District Court, for the District of

Alaska, Second Division.

United States of America,

V.

William Cartier.

JUDGMENT.

This cause having come on regularly to be heard on a

motion to dismiss the pretended appeal, filed in the above



entitled cause ou belialf of the plaintiff, and the phiintiff

appearing by Henry M. Hoyt, U. S. Attorney, and W. N.

Landers, Assistant U. S. Attorney, and the <h'fendant

being represented by ^^ilIianl A. (lilmoi'e, and after an oral

argument by counsel for the respective parties, said mo-

tion having been submitted to the Court, and on the 13th

day of January, 190(i, Avas affirmed and the appeal of the

above named defendant dismissed.

Now, therefore, it is hereby ordered that the judgment

heretofore rendered in said action by the United States

Commissioner, sitting as a Justice of the Peace, for the

Precinct of Council City, Alaska, on the 24th day of June,

1905, be and the same is hereby affirmed, together with the

costs of this appeal, taxed at 17.05, to be paid by the de-

fendant, \\ho is hereby remanded to the custody of the

United States Marshal, who is directed to execute the sen-

tence under said judgment of conviction lieretofore ren-

dered in said United States Commissioner's Court on the

24th day of June, 1905, said judgment being in effect as

follows

:

That the said William Cartier, having been found

guilty of the crime of adulter\% it is adjudged that he be im-

prisoned in the Federal jail at Council City, Alaska, for

three months, and that he pay the costs of this action,

taxed at four hundred dollars and ten cents, and that he

he imprisoned in said jail iiutiJ siicJi easts he paid, in addi-

tion to the aforesaid three monfJis, not exceeding tu'O hun-

dred daijs, and that he pay the further costs of this appeal

taxed at the sum of .f7.05.

Done in open court this 13th day of January, A. D.

1906. ALFRED S. MOORE,
U. S. District Judge.

(Transcript of record, pages 30, 31 and 32.)
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The plaintiff in error at tlie time of rendering and en-

tering the said judgment excepted thereto, and an excep-

tion Avas then and there allowed. (Transcript of record,

page 32.)

From this judgment this writ of error is prosecuted.

SPECIFICATION OF ERRORS.

I.

The Court erred in making, granting, filing, signing

and entering that certain final order in the above entitled

cause, dismissing the defendant's appeal from the Com-

missioners'' Court for the Precinct of Council City, Second

Division of the District of Alaska, to th(> above entitled

court, which said order Avas made, filed, signed, and entered

on the 13th day of January, 190G. (Transcript of record,

page 35.)

II.

The Court erred in dismissing the defendants appeal

in the above entitled action by said order, upon the grounds

and for the reason that the notice of appeal contained in

the transcript was insufficient, when it appears from the

record that said notice of appeal was in conformity with

the Criminal Code of the District of Alaska, (Transcript

of record, ])age 35.)

III.

The Court erred in making, granting, signing, filing and

entering that certain final judgment dismissing the defen-

dant's appeal from the Commissioners' Court for the Pre-

cinct of Council City, Second Division of the District of

Alaska, sentencing the defendant to be confined in the



(^ouncil City jail for tlirce nioiiths and to pay a fine and

the cost of said action in the sum of .1^4:07.15. (Transcript

of record, pafj,e 35.

)

IV.

The Court erred in enti>rin<i- said judf>inent on the 13th

day of January, 190(5, for the reason that in the transcript

of ai)peal from the said U. S. Commissioners' Court for

the Council City Precinct, District of Alaska, Second Divi-

sion, it appears upon the face of said transcript that the

notice of appeal was sufficient and in conformity with

the Code of the District of Alaska. (Transcript of record,

page 36.

)

Defendant in error has filed a motion to dismiss this

writ of error upon the follow grounds:

1. "That the only question involved herein, or as-

signed as error upon the part of the Court below,

involves the jurisdiction of the Court below, and

that the Supreme Court of the United States is the

only Court having jurisdiction to consider such a

question."

2. ''That the judgment of the lower court having been

rendered without a jury trial, or the impanneling

or inter\'entlon of a jury, this Court could only

acquire jurisdiction to review that decision by ap-

peal and in no event by Avrit of error."

3. "That the statutory provision for a review by the

District Court of Alaska of the decision of the

United States Commissioner in a trial for mis-

demeanor is a special proceeding, and not accord-

ing to the course of common law, and that there-
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fore Avhere the District Court dismisses an appeal

from the United States Commissioner without a

trial there is no jurisdiction in this Court to review

such decision by writ of error."

ARGUMENT ON MOTION TO ULS:MIt5.S.

I.

AMiere a party defeated in the lower Court elects to

appeal his whole case to the United States Circuit Court

of Appeals and does so, assigning errors relating" to the

jurisdiction of the lower Court and also on the merits, the

United States Circuit Court of Appeals has jurisdiction

and may certify the jurisdictional (juestion involved to the

Supreme Court of the United States or iniiij decide it,

althou(/h. the other assif/nuieiits of error are abandoned.

Wirgman rs. /'erson, i2G Fed. 449;

The Presto, 93 Fed. 522

;

Valor vs. Grainger Co. , 74 Fed. 16

;

Green vs. Mill, 69 Fed. 852

;

B. <& O. Co. vs. Meyers, 62 Fed. 367

;

Crahtree vs. Madden., 54 Fed. 426

;

Gates vs. Bucld, 53 Fed. 961

;

Maijnard rs. Hccht, 151 U. S. 324.

Counsel for the United States is in error when he says

that the only question involved or assigned as error herein

involves the jurisdiction of the court below.

The lower court dismissed the appeal from the United

States Commissioners' Court in and for the Precinct of

Council City, Second Division, District of Alaska, to the

District Court of said division and entered a judgment
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against the plaintiff in error. (Transeript of record, page

29, 30 and 31.

)

It will he observed therefore that two questions are in-

volved in the assignment of errors.

I'Mrst : The sufficiency of the notice of a}»peal from the

United States Commissioners' ('ourt to the District Court

of Alaska.

Second: The validity of the judgment ent<ired against

the plaintiff in en*or.

The Court below assumed and exercised jurisdiction

over the j)erson of the plaintitf in error and the subject

matter in this action. For these reasons the motion to

dismiss this writ of error should be denied.

Assuming for the purpose of argument (hat the ques-

tion of the jurisdiction of the Court below is the only ques-

tion involved upon this writ of error, we still contend that

this Court has jurisdiction to review the action of the

lower court.

vSections 5 and 6 of the Act of iNIarch 3, 1891, establish-

ing the Circuit Court of Appeals and defining and regulat-

ing in certain cases the jurisdiction of the courts of the

United States, in so far as is applicable to the question

now under discussion, are as follows:

Sec. 5. "That appeals or Avrits of error may be taken

"from the District Courts or from the existing Circuit

"Courts, direct to the Supreme Court in the following

"cases

:

(1) In any case in which the jurisdiction of the Court

is in issue; in such cases the question of jurisdic-

tion alone shall be certified to the Supreme Court

from the court below for decision.
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(3) In cases of conviction of a capital or otherwise

infamous crime.

Sec. 6. "Tliat the Circuit Courts of Appeals estab-

"lished by this act shall exercise appellate jurisdiction to

"review by appeal or by writ of error final decision in the

"District Court and the existino- Circuit Courts in all cases

''other than, those provided for in the preceedimg section

"of this act, unless otherv\'ise provided by law."

Sub-division 3 of section 5 of this act Avas amended by

act of Congress in 1897 by striking out the words ^'or

"othericise infamous.
"

It Avill be observed that section 5 of the Act of March

3, 1891, as amended confers jurisdiction upon the Supreme

Court of the United States " in cases of conviction of a

''capital crime" ; and that hj section 6 of the same act the

United States Circuit Court of Appeals "shall exercise

"appellate jurisdiction to review by appeal or by writ of

"error final decisions in the District Court and the exist-

"ing Circuit Courts in all ca^es other than those provided

"for in the preceding section." Under section 5 of the

Act of March 3, 1891, as amended, no provision is made

for taking an appeal or writ of error from the District

Courts or the existing Circuit Courts direct to the Su-

preme Court of the United States in any case of a convic-

tion of a crime which is not a capital crime. Under this

section the appellate jurisdiction of the Supreme Court of

the United States is limited to cases of conviction of capi^

tal crime, and by section 6 of said act the Circuit Court

of Appeals has appellate jurisdiction in all cases other

than cajntal crime.

In support of our position Ave cite United States vs.

Sutton, 47 Fed. 129 ; Re Heath, 144 U. S. 92.
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II.

Final j!ulii,im'nts in all crinihial cases are reviewable

by writ of error only aud not by appeal.

United Slates r«. Rider, H\S V. S. 132.

Tender section 450 of the Code of Criminal Procedure

for the District of Alaska the judgment rendered by the

District Court for the District of Alaska in this action was

and is a final judgment in a criminal action, and is there-

fore reviewable by Avrit of error only. Counsel for defen-

dant in error contends that in as much as the judgment of

the lower court was rendered without a jury trial, the

United States Circuit Court of Appeals could only acquire

jurisdiction to reviev,- that judgment by ai>peal ; and fur-

ther contends that the statutory provision for a review by

the District Court of Alaska of the decision of the United

States Commissioneir in a trial for misdemeanor is a

special proceeding and not according to the course of com-

mon law, and that therefore where the District Court dis-

misses an appeal from the United States Commissioner

without a trial there is no jurisdiction to review such

decision by writ of error. Counsel for plaintiff in en-or

made the same contention in the case of Shields vs. Mon-

gollon Exploration. Company, 137 Fed. 539, but the Court

in that case held that, "the appellate jurisdiction of the

"Circuit Court of Appeals for the Ninth Circuit over ap^

"peals and writs of error from the District Courts of

"Alaska is not ruled by the Act of Congress of April 7,

"1874," (18 Stat, pt 3, p. 27, c. 80), relating to appeals

from judgments and decrees of Tt^rritorial Courts, but by

the Alaska Civil Code (31 Stat. 414, c. 51), authorizing

such appeals; and that the remedy was by writ of error,
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and not by appeal, although the case was tried by the Court

without a jury.

AKGUMENT ON MERITS.

As heretofore stated the assignment of errors set forth

in the record raises two questions

:

First : The sufifioiency of the notice of appeal from the

United States Connuissioner's Court of Council City Pre-

cinct, Second Division, District of xilaska, to the District

Court of the Second Division, District of Alaska.

Second : The validity of the judgment entered against

the plaintiff in error.

Plaintiff ill error contends that the notice of appeal

referred to in the a.ssifjnments of errors was sufficient and

that the loirer conrt erred iji disinis.s'inff said appeal.

A notice of appeal is sufficient which contains a state-

ment of the title of the action, the names of the parties,

the judgment appealed from, the cause in which and the

court from which and to which the appeal is taken and

which informs the appellee that the appellant appeals from

the judgment.

It is sufticient if the material facts requisite for a valid

notice appear by reasonable intendment.

Lancaster vs. McDonald, 14 Ore. 204 (12 Pac. 374).

Morrison rs. McAtec, 23 Ore. 530 (32 Pac. 400).

A notice of appeal \\'ill be construed with liberality.

Friemark vs. Eosenkrans, 81 Wis. 359 (51 N. W.
960).

Ream vs. Howard , 19 Or. 491. (24 Pac. 913).
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Where a notice of appeal describes the case with such

particularity that the judjiinent apix-aled from cannot be

mistaken it is sufficient.

Futiicr r.s'. Romlxuirr, 41 Kan. 21)5.

It is sufficient if the notice of appeal describes the

judgment in sucli manner that it can l)e identifie<l by the

appellee without ambiguity or mistake.

Measured by these rules of law we submit that the

notice of api)eal in the case at bar was sufficient. The

learned judge in the lower Court in his opinion assigned

as a reason for dismissing the appeal that the notice of

appeal did not sufficiently identify and describe the judg-

ment appealed from. The Court in its opinion uses the

following- language:

"Applying this test we find the notice of appeal in the

"case at bar describes the judgment as 'the judgment there-

"in made and entered in the said United States Commis-

"sioners' Court on the 24th day of June, 1905, in which

"said defendant was adjudged guilty of the crime of adul-

"tery, the transcript filed shows a judgment wherein the

"defendant having been duly tried by a jury and upon

"such trial duly couAicted, I have adjudged that he be

"imprisoned, etc.' The sentence of the Commissioners'

"Court did not adjudge the defendant guilty of adultery;

"it merely fixed the punishment in pursuance of a former

"verdict of guilty by a jury. For anything this Court

"knows there might have been two cases against the same

"defendant and for the same kind of crime. In the one

"case a trial might have been had by the Commissioner

"alone and the other before him by a juiy. If such were

"true the notice of appeal filed would certainly describe
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"the judgineut entered in the first canse, but would not

"fit the judgment entered in the second case."

The notice of appeal in this case clearly and distincth''

specifies the title of the action, the names of the parties

thereto, the cause in which, the court from which and to

which the appeal is taken, the judp:ment appealed from,

and informs the appellee that the appellant appeals from

the said judgment. But it is claimed that because the

notice of appeal shoA\s a judginent "/// ir]iicJi said defen-

'^dant iras adjudged f/iiiJii/ of the cr'nmc of adiiltcrij." and

the transcript shows a judgment Avherein the defendant

''harinfi hrcii diiJij fried hji a jiinj and upon s«c7< trial

''dulji eo)irieted I hare adjiidged that lie he imprisoned,"'

the notice contradicts and does not fit the description of

the judgment shown in tlie transcript for the reason, as

the lower Court contends, the sentence of the Commission-

ers' Court did not adjudge the defendant guiltj^ of adul-

tery but merelj' fixed the punishment in pursuance of a

former verdict of guilty by a jury.

"NVe submit that the lower Court was in error when it

said that the sentence of the Commissioners' Court did

not adjudge the defendant guilty of adultery. The plain-

tii¥ in error was tried before a jury and convicted of the

crime of adultery, and it necessarily folloAvs that the only

judgment AAhich the Commissioners Court could render

was a judgment of guilty of that crime; the description

of the judgment in the notice of appeal corresponds with

the charge in the complaint and the verdict of the jury,

and there is no ground whatever for claiming that the

notice of appeal does not sufficiently identify and describe

the judgment appealed from.

The Supreme Court of Oregon, in the case of Landcas-
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tcr vs. McDoiuild, U Om 2(14 (12 I'ac. 374), reviewed all

the previous decisions in that State relative to the suffi-

ciency of a notice of appeal. In rendering that decision

the Court said

:

"There is no statute in this State definiug what a notice

"of appeal shall contain, but the act regulating appeals

"from justices' courts (den. Laws, 471, Sec. 69) provides:

"An appeal is taken U3' serving a notice therof on the

"adverse party, and filing the original, Avith proof of ser-

"vice endorsed thereon, with the justice, and by giving the

"undertaking for the costs of the appeal, as hereinafter

"provided." " 'Notice,' in the sense here used, simply

"means the nuiking knoA\ii to the adverse party the fact

"that an appeal is taken in the particular case. If the

"notice accomplishes this, and is in writing, the statute

"is complied with. No rigid technicality is, or ought to

"be, required or permitted. In addition to the section

"noticed above, the Civil Code, Sec. 523, prescribes a rule

"applicable to notices generally, and which I think may
" properly be applied to notices of appeal from justices'

"courts. The section is as follows: 'A notice or other

"paper is valid and effectual, although defective either in

"respect to the title of the action or suit in which it is

"nmde, or in the name of the court or the parties, // it

"inteHiglbJi/ refer to such action or suit. It is true this

"section, by its terms, only refers to defects, in respect to

"the title of the action or suit, or the name of the court or

"the parties; still I think it furnishes the correct rule

"for determining the sufficiency of the notice in other

"respects. The test is, does the notice intelligibly refer to

"such action or suit? If it does, there is no reason for

"holding it to be defective or insufficient. In such case
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"it cannot deceive or mislead the part}- for whom it is

''intended, and accomplishes every purpose designed by

"law."

fc^ection 502 of the Tode of Civil Procedure of the Dis-

trict of Alaska provides: "A notice or other paper is valid

"and effectual althouoh <lefective either in respect to the

"title of the action in which it is made or the name of the

"court or the parties, // it intelUgently refer to s-iioh

''action/'

This section of the Alaska Code is identical with Sec-

tion 523 of the Civil Code of Oregon referred to in the

above decision. To the same effect are the following cases

:

Stdte (/ rcl. MaJthij rs. Superior Court of Spokane

(U)., 34 Pac. 922; Htate vs. IhmJon, 48 Pac. 353.

Allen i:.s. Bijerhj, 48 Pac. 474;

Mendenhall vs. EhreH, 52 Pac. 22;

Jones r--;. Ireyson, (53 Pac. 135.

The learned Judge of the lower court held that re-

course could not be had to the transcript to determine the

sufficiency of the notice of appeal. We do not think this

is the law, especially where the (juestion is, as to whether

or not the notice of app<'al sufficiently identities and

describes the judgment appcah^l from.

In tlu* cases of Hlale r.s. Hunlon, .supra, and Jones vs.

Irerson. -supra, the Court in passing ujKtn the sufficiency

of the notice of appeal had recourse to the transcript.

From our examination of the authorities we believe the

rule to be that if by a comparison of the notice of appeal

with the transcript it appear that the judgment described

in the notice of appeal is the sanu^ as that described in the

transcript the notice of appeal is sufficient. In the case
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at bar we think that the uotiee of appeal is full and com-

plete and sufficiently describes the judgment without re-

sort to the transcript; it s;ives the title of the action the

names of the parties, the judj»nient appealed from, date

of tlie judji'ment, the court in which the jud}i,inent was

rendered, and the court to which the appeal was taken,

and informs the a])]H'llee that the appellant appeals from

the judgment; a comparison of the notice of appeal with

the transcript shows thai the notice of appeal bears the

number li)7, the same nund)er as is endorsed on the com-

plaint set forth in the transcript. (See transcript, pages

!) and 19) ; this shows to an absolute certainty that the

judgment described in the notice of appeal is the judgment

referred to in the transcript.

For all these reasons we submit that the lower court

erred in holding the notice of appeal insufficient.

II.

The judgment of the United Stute,^ Commis.noners'

Court set forth at pages 6 and 7 of the transcript, as icell

as the judgment of the District Court for the District

of Alash-a, Second Division, set forth, at pages 30, 31 and

32 in the transcript of record, imposes a sentence and pun-

ishment in cjpcess of that authorised by the statute defin-

ing adulterg and prescribing a punishment therefor and

said judgments are therefore void.

State vs. Hheppard, 15 Ore. 598 (16 Pac. 483)

;

Tn re hen-is, 41 Pac. 1077 (10 Utah 47) ;

mate vs. SuHivan, 24 Pac. 23 (9 Mont. 490).

Plaintiff in error was tried and convicted under section

119 of the Penal Code of the District of Alaska, which is

as follows:
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"That whoever, being married, shall volimtaril.y have

"sexual iutereourpe with a person other than the offenders'

"husband or wife is guilty of adultery, and shall be fined

"not more than two hundred dollars or be imprisoned in

"the county jail not more than three months."

It will be observed that the punishment prescribed in

this section for the offense of adultery is a fine not more

than two hundred dollars or imprisonment in the county

jail not more than three months. The judgment rendered

by the United States Commissioner was that plaintiff in

error "be imprisoned in the Federal jail at Council City,

"Alaska, for three months a)id tlmt he pay the costs of

"this action taxed at four hundred Dollars and ten cents,

"and that he he imprisoned in siieJi jail until such costs

"he paid i/n. addition, to the aforesaid three months not

"exceediihg tu:o hundred days/'

Section 190 of the Code of Criminal Procedure for the

District of Alaska, provides that

:

"A judgment that the defendant pay a fine must also

"direct that he be imprisoned in the county jail until the

"fine be satisfied, specifying the extent of the imprisou-

"ment, which cannot exceed one day for every tA\o dollars

"of the fine; and in case the entry of judgment should

"omit to direct the imprisonment and the extent thereof,

"the judgment to pay the fine shall operate to authorize

"and recpiire the imprisonment of the defendant until the

"fine is satisfied at the rate above mentioned."

This section authorizes the court rendering a judg-

ment in a criminal action to direct and provide in such

judgment, that the party convicted be imprisoned in the

county jail until the fine be satisfied, which imprisonment

shall not exceed one day for every two dollars of the fine.
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Rut it does not antliorize the court to direct that tlio

person convicted be imprisoncMl until tlie costs are paid.

Section ioi) of tlie Code of Criminal Procedure for the

District of Alaska, provides a form of entry to he made

in the justice docket when a judgment of conviction is

given either upon a plea of guilty or upon a trial. T!ie

form prescribed in this latter section would seem on a

casual reading to authorize an imprisonment in a criminal

action until the costs are paid; but we submit that, con-

struing this section with sections 190, supra, it will be held

to apply only to those misdemeanors where the statute

specifically provides as a part of the punishment that the

party convicted of such misdemeanor shall be fined in a

certain sum and shall be imprisoned in the county jail

until such fine and costs are paid.

For instance, section 152 of the Penal Code of he Dis-

trict of Alaska i>rovides that persons conducting certain

games shall be deemed guilty of a misdemeanor, "and

"upon conviction thereof shall be punished by a fine of not

"more than five hundred dollars and shall be imprisoned

''in the countn jail until such fine and costs are paid."

The form of docket entry set forth in section 430 of the

Code of Criminal Procedure for the District of Alaska is

applicable and fitted to the punishment prescribed for

gambling as provided in section 152, supra, because said

last named section specifically provides as a part of the

punishment an imprisonment until the costs are paid.

But section 119 defining adultery and prescribing a pun-

ishment therefor does not provide as a part of the punish-

nu^nt an imprisonment until the costs of the action are

paid, on the contrary the penalty provided in said section

is a fine or imprisonment. The nmximum imprisonment
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for the offense of adultery untler section 111) where no fine

is imposed is three months.

The District (\nirt for llie District of Alaslca, Second

Division, followinii, tlie provision of section 450 of the

Code of Criminal Procedure for the District of Alaska

gave a judgment in this action as it was given in the Com-

missioners' Court (see transcript, pages 30, 31 and 32),

and also adjudged that tlie plaintiff in error pay the costs

on appeal. This judgment not only imposed the maximum
imprisonment of three months provided in section 119

.supra, but in addition thereto directed that the plaintiff"

in error be imprisoned in the Federal jail at (^ouncil City,

Alaska, until the costs taxed at four hundred dollars and

ten cents be paid not exceeding two hundred days; this

would make the imprisonment amount in the aggregate

to over nine months, which is in excess of the penalty

authorized by the statute defining adulterv and prescrib-

ing a penalty therefor. The identical question Avas raised

and decided in the case of State vs. Sheppanl. .sKjn-a. and

in that case the Court held that a judginent imposing a

fine or inflicting an imprisonnu^nt unauthorized by law

was void. It therefore follows that the judgment of the

lower Court should be reversed.

III.

The complaint in this action does not state facts con-

stituting a crime or misdemeanor. Section 119 of the

Penal Code of the District of Alaska defining adultery pro-

vides, that irliocrer. being DKirricd, shall voluntarily have

sexual intercourse with a person other than the offenders'

husband or wife is guilty of adultery.

Under the provision of this section it is necessary that
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the complaint should allege that the defendant or person

charged with the crime is a married person.

The complaint in this case contains no such allega-

tions, and it is therefore insufficient.

In conclusion we submit that this Court should make

an order directing;- tlie lower Court to dismiss this action

and discharge the plaintiff in error.

Eespectfully submitted,

WILLIAM A. GILMORE and

JAMES E. KENTON,

Attorneys for Plaintiff in Error.

W. E. CREWS, of Counsel.




